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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                    GR:  868/13 

                                U/S 279/338/427 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Jitul Borah…………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…Sri Sanjit Das, Ld. Advocate. 

Evidence Recorded on: 24.2.15, 12.3.15,6.4.15, 09.6.15, 26.6.15 

Argument heard on: 13.7.15 

Judgment delivered on: 28.7.15 

                                            J U D G M E N T 

1. The prosecution’s case , in nutshell, is that, on 12.12.13, at about 

3:30 PM, Sri  Dipu Saikia, the son of the informant, was driving a 

Bolero vehicle, AS-01 AT 1735, from Gohpur towards Tezpur side. At 

that time, the accused, Sri Jitul Bora, was driving an Oil tanker from 

the opposite side on NH-52, in a rash and negligent manner and 

collided with the Bolero. As a result, Dipu Saikia had sustained 

grievous injury and The Bolero vehicle was badly damaged. Hence, 

the case. 

2.  The informant, Smti Mamoni Saikia, had lodged the FIR on 13.12.13 

at Gohpur police station. The police had registered Gohpur P.S Case 

No. 261/13 u/s 279/338/427 of IPC . After investigation, the police 
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had submitted charge sheet u/s 279/338/427 of IPC against the 

accused. 

3. The particulars of the offences u/s 279/338/427 of IPC were 

explained to the accused, to which he pleaded not guilty and claimed 

to be tried. 

4. The prosecution had examined 8 witnesses. After the closure of the 

prosecution’s evidence, the accused was examined u/s 313 of IPC, 

where he had denied commission of any offence. The defence side 

adduced no evidence. Heard arguments. 

 POINTS FOR DETERMINATION: 

a) Whether the accused,  had driven a vehicle, bearing no. AS-22-C-

0643 on 13.12.13, on NH-52, in a rash or negligent manner, as to 

endanger human life or to be likely to cause hurt or injury to any 

other person? 

b) Whether the accused had caused grievous hurt to Sri Dipu Saikia, by 

hitting the Bolero vehicle, on NH-52, by driving the tanker in a rash 

or negligent manner, as to endanger human life and personal safety 

to others? 

c) Whether the accused had committed mischief by causing damage to 

the Bolero Vehicle, to an extent of Rs.50 and above? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Smti Mamoni Saikia, the informant, in her examination in chief 

has stated that on the day of occurrence, her son, Dipu Saikia, was 

driving a Bolero vehicle, towards their home, from Gohpur. Then, at 

Magoni, he had met with an accident. She was informed over phone. 

She had met her son in Gohour Hospital. An oil tanker truck had hit 

him. Ext 1 is the FIR and Ext 1(1) is her signature. 
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6. In her cross examination, inter alia, she has stated that she had not 

seen the incident. She does not know how the accident had occurred. 

She stated that she cannot say, for whose fault the accident had 

occurred. She denied the suggestion that the bolero vehicle had hit 

the tanker. She denied the suggestion that she had deposed falsely. 

7. PW2, Sri Dipu Saikia, in his examination in chief has stated that on 

the day of occurrence at about 8pm, he was driving a Bolero vehicle 

from Gohpur towards Tezpur. Then, at No.14, Magoni, NH-52, an Oil 

tanker had come his side and had dashed against his vehicle. He 

stated that he was driving on his own side of the road. The tanker 

had hit on the corner of his vehicle. He regained his consciousness 

after three days. His leg and right arm were fractured. He had 

sustained injury on his chest. The tanker was coming at a speed. He 

had turned the Bolero vehicle to the side.  As a  result of the collision, 

the  Bolero was badly damaged. 

8. In his cross examination, he has stated that the number of th Bolero 

was AS-12T, 1735. He does not know the number of the tanker. He 

was alone in the bolero. The owner of the vehicle is Hara Saikia. He 

stated that police did not inquire from him about the incident. There 

are houses of people near the place of occurrence. Thereafter, he has 

stated that police had inquired from him after he came from hospital. 

He denied the suggestion that the accident had occurred due to his 

fault and not due to the fault of the accused. He denied the 

suggestion that he had hit the oil tanker. He denied the suggestion 

that he had deposed falsely.  

9. PW3, Md. Anowar in his examination in chief has stated that he does 

not remember about the incident. He stated that about 2-3 years 

ago, he was in his home. His house is situated near the road. After 

hearing a sound, he came out running, and saw that one tanker was 

pushing a Bolero. The Bolero was heading towards Tezpur, and the 

Tanker was heading towards Lakhimpur. Both the vehicles came 
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down from the road. As the soil was soft, both the vehicles got 

embedded in the soil. The driver side of the Bolero was damaged. A 

leg of the driver got fractured. He did not find the driver of the 

tanker.  

10. In his cross examination, he stated that he was in his house, at the 

time of the incident. He was sitting on the courtyard of his house. he 

stated that he did not see, who had caused the collision and how did 

it happen. 

11. PW4, Sri Dipak Nayak, in his examination in chief has stated that on 

the day of occurrence, when he was sleeping, he had heard a loud 

sound, at about 9PM. He saw that a Bolero vehicle and a tanker, 

were on the side of the road after collision. The person who was in 

the bolero was taken out . The Bolero was going from the east side 

and the Tanker was coming from the west side. Both the vehicles 

were on the left side of the road, if one comes from the east side.  

12. In his cross examination, he has stated that the incident had 

occurred in front of the house of Anowar. He had seen the mark of 

skidding on the road, about 5 meters long. There was mark of 

digging on the road. He stated that he cannot say, for whose fault 

the accident had occurred. He stated that he does not know how the 

accident had occurred.  

13. PW5, Dr. Bhagawan Sarma, the M.O. in his evidence has stated that 

on 12.12.13, he had examined  Sri Dipu Saikia, and found, compound 

fracture, abrasions and tenderness over his body. Some of the 

injuries were grievous in nature, caused by blunt object. Ext 2 is his 

medical report and Ext 2(1) is his signature. 

14. In his cross examination, he has stated that he has not mentioned 

the case number or GDE number, in his report.  

15. PW6, Md. Abdul Matalib Choudhury, I.O. in his examination in chief 

has stated that on 12.12.13, while he was working as Second officer 

in Gohpur P.S., a telephonic information was received regarding a 
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motor accident. The O/C had entrusted him with the duty to conduct 

investigation. GD entry 221 was registered. He had proceeded to the 

place of occurrence, immediately. He had seen that a Bolero vehicle 

and an oil tanker had collided with each other head on. The driver of 

the Bolero was grievously injured. He was taken to hospital. Sketch 

map was drawn. On the next day, the informant had lodged a FIR. 

Gohpur P.S Case no. 261/13 was registered. The accused driver of 

the tanker was arrested. He was allowed to go on bail. The charge 

sheet was submitted by S.I. Ibrahim Ali. The oil tanker had pushed 

the bolero  up to certain distance. Ext 3 is the seizure list and Ext 

3(1) is his signature. Ext 4 is also another seizure list and Ext 4(1) is 

his signature. Ext 5 is the sketch map and Ext 5(1) is his signature. 

Ext 6 is the charge sheet and Ext 6(1) is the signature of S.I. Ibrahim 

Ali, which he could recognize.  

16. In his cross examination, inter alia, he has stated that he could not 

meet the injured as his condition was bad. He was shifted to 

Guwahati. The injured was examined by S.I. Ibrahim Ali. In his 

sketch map, he has shown ‘A’ as the plce of occurrence, where there 

was head on collision. The ‘B’ mark shows the scratch or cut mark on 

the road, when the vehicle was dragged. There was no divider on the 

road. In the sketch map, ‘-------‘ mark shows the diving line on the 

middle of the road. He stated that if one comes from Biswanath 

Chariali, ‘A’ mark falls on the left side of the road. ‘C’ mark is the 

place, where both the vehicles had stopped after skidding. ‘D’ mark 

shows the house of PW, Anowar Hussain. The distance between ‘A’ 

and ‘D’ is about 120 feet.  ‘E’ mark is the house of Deepak Nayar. The 

distance between ‘A’ and ‘E’ is about 70 feet. ‘F’ shows the house of 

Malati Kampatri. The distance between ‘A’ and ‘F’ , is about 60 feet. 

He stated that house of Malati Kampatri is situated nearer to the 

place of occurrence than that of other PWs.  The statement of Malati 

Kampatri could not be taken as she was not at her house. The diesel 
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was lorded in the oil tanker. He denied the suggestion that he did not 

conduct investigation properly and a faulty charge sheet was filed 

against the accused.  

17. PW7, MVI, Sri Rajib Baruuah, has stated in his evidence that he had 

examined both the vehicles. He has narrated the damage caused to 

both the vehicles. Ext 6 and 7  are his reports and Ext 6(1) and 7(1) 

are his signatures.  

18. In his cross examination, he has stated that as Bolero car was a 

private car, there is no need for permit or fitness certificate. He has 

stated that he had examined both the vehicles separately. 

19. PW8, S.I. Md. Ibrahim Ali, in his examination in chief has stated that 

he had taken up the remaining investigation work. He stated that he 

had taken the statement of the injured Dipu Saikia and collected the 

medical report. Thereafter he had submitted the charge sheet. Ext 6 

is the charge sheet and Ext 6(1) is his signature. 

20. In his cross examination, he has stated that the previous I.O.would 

know about the sketch map, as the same was written by that I.O. He 

denied the suggestion that he had submitted a faulty charge sheet 

against the accused.  

 

 

APPRECIATION OF EVIDENCE: 

 

21. In order to prove the guilt of the accused u/s 279/338 of IPC, the 

foremost point, which the prosecution has to prove, is that,  the 

accused was driving the oil tanker, in a rash or negligent manner, 

when he had hit the deceased. Culpable negligence or rashness is the 

basic ingredient of the offences u/s 279/338/304A of IPC. 

22. It is not disputed by the defence that the driver of the Bolero car did 

not sustain grievous injury. It is also not disputed by defence that 

there was a collision between the tanker, driven by the accused and 
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the Bolero, driven by Dipu Saikia, on NH-52, near Magoni. But the 

defence has denied any negligence or rashness in the driving of the 

accused. 

23. PW2, Sri Dipu Saikia, the injured, who was driving the Bolero, has 

stated in his evidence that the Oil tanker was coming at a high speed 

and came towards his side. He stated that he was on his side of the 

road. The prosecution’s version is that the Bolero was going from the 

side of Gohpur towards the side of Biswanath Chariali, and the oil 

tanker was coming from the opposite side.  

24. But, the sketch map and the evidence of the I.O., creates a  

reasonable doubt in the veracity of the above testimony of PW2. The 

I.O. has stated that if one comes from the side of Biswanath Chariali, 

then the spot of head on collision between the two vehicles, lies on 

the left side of the road. That implies that the place of occurrence 

was on the  side of the road, by which the tanker was coming. In the 

Sketch map also, the collision was shown on the left part of the road( 

when one comes from  Biswanath Chariali), on which the Tanker was 

coming. This shows that the Bolero was on the wrong side of the 

road when the collision took place. 

25. None of the other PWs, had stated that the tanker had hit the Bolero 

on its( tanker’s) wrong side. PW4, Sri Dipak Nayar, has stated that he 

had seen both the vehicles on the left side of the road( if one comes 

from Gohpur). He had seen the vehicles in that position after the 

collision, when the tanker pushed the Bolero to that side of the road. 

PW4 did not state that the collision took place on the left side( if one 

comes from Gohpur). The evidence of PW1 is not relevant as she did 

not see the incident. The other PWs are official witnesses. 

26. Secondly, the evidence of PW2 that the oil tanker was at a high 

speed, is not sufficient to prove that the accused was driving rashly 

or negligently, as it is a general statement. Vehicles are driven, 

generally, at a high speed on highways. There is no evidence as to 
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how the tanker was being driven, and what was the extent of the 

speed at which it was being driven. As stated, the assertion of PW2, 

that the oil tanker came to his side, is not believable, due to 

inconsistency between his version and that of the I.O., and lack of 

corroboration by other PWs. 

27. Another fact, which needs to be discussed, is that after the collision 

the tanker had pushed the Bolero and dragged it to the other side of 

the road. This appears to be the result of the upward thrust created 

by the push of the loaded oil, in the tanker, when the motion of the 

tanker was stopped suddenly due to the collision and application of 

brakes.  

28. Thus, in the light of the above, I am of the considered view that the 

prosecution had failed to prove gross rashness or negligence of the 

accused. Thus, the prosecution has failed to prove that the accused 

was driving the oil tanker in a rash or negligent manner.  

29. Moreover, the prosecution could not prove that the accused had the 

intention to commit mischief or the knowledge that mischief would be 

committed by him. Hence, in my view, the damage caused to the 

Bolero, in the collision, was merely due to accident.  

30. Hence, the offence punishable u/s 427 of IPC is also not proved, 

beyond reasonable doubt.  

31. Hence, in the light of the above, I am of the considered view, that 

prosecution has failed to prove the guilt of the accused u/s 

279/338/427 of IPC, is not proved, beyond reasonable doubt. He is 

acquitted from the charge u/s 279/338/427 of IPC.  

32. The judgment is pronounced in the open court on this 28th  of July, 

2015. The judgment is prepared under my hand and seal of this 

Court . 
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33.  The bail bonds shall remain operative till 6 months from the date of 

this order and shall stand cancelled after the expiry of 6 months. 

34.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     S.D.J.M Gohpur. 
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                                ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT.1:  FIR 

EXT2: Medical Report 

EXT3: Seizure list 

EXT4: Seizure list 

Ext5: Sketch Map 

Ext 6: Charge sheet 

Ext 7: MVI report(1) 

Ext 8: MVI Report(2) 

 

 

                                      S.D.J.M, Gohpur. 

 

 


